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Bmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. I 


No. 6735 

Frances C. Harris, Appellant, 

v. 

David E. Harris, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 

The statement of the case made in the brief of the 
appellant is incomplete and is inaccurate in certaiil re¬ 
spects. The material facts appearing of record are as 
follows: 

The appellee, David E. Harris, and the appellant, 
Frances C. Harris, are husband and wife, and for Con¬ 
venience they will be designated as such hereinafter. 

On February 18, 1935, the husband filed in the Su¬ 
preme Court of the District of Columbia a bill of com¬ 
plaint against the wife (Rec. p. 1) wherein he praved 
that he be awarded a divorce upon the ground of adul- 
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tery and the custody of their two daughters then aged 
approximately nine and eight years. He alleged that 
for some time before the commencement of the suit she 
had been conducting noisy and licentious parties in 
their home during his absence, that she had been going- 
out two or three nights each week and not returning 
home until the early hours of the morning or until the 
following day, sometimes in a dissipated condition, 
that on said occasions she attended licentious parties 
with men and that she had so neglected the children as 
to make herself totally unfit to be entrusted with their 
care and custody (see particularly paragraphs 7 and 
8 of the bill). He alleged that she had committed 
adultery wiith one Harrington at a specified time and 
place. Said Harrington was made a party defendant. 
He further alleged than on January 18, 1935, she had 
committed adultery at a specified place, but the person 
with whom the adulterv was committed was not orig- 
inally named and made a party defendant. 

On February 27, 1936, the wife filed an answer and 
cross-bill (Rec*. p. 11), wherein she denied the charges 
made against her and made charges of cruelty against 
the husband. She prayed that his bill be dismissed, 
that she be awarded a limited divorce on the ground of 
cruelty, and that she be awarded the custody of their 
children and alimony. 

The defendant Harrington was never served with 
process. On, May 21, 1935, with the consent of the at¬ 
torney for the wife and with leave of court, an amend¬ 
ment to the original bill of complaint was filed (Rec. 
]). 33) naming one George Rush as being the man with 
whom the wife had committed adulterv on January 18, 
1935, as alleged in the original bill, and said Rush was 
made a party defendant. Rush thereafter appeared 
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and filed an answer denying the charge of adultery 
(Roc. p. 35). 

Following a trial on the merits the court made a find¬ 
ing of facts to the effect that the wife had committed 
adultery with the defendant Rush at the time and 


place alleged, and that it was to the best interest^ and 
welfare of the children that they be given into the 
custody of the husband (Rec. p. 36). On July 30, 1935, 
an interlocutory decree was entered (Rec. p. 37) ad¬ 
judging that the husband had proved a cause for di¬ 
vorce by reason of adultery committed by the wife, 
dismissing the cross-bill of the wife, and awarding the 

custody of the children to the husband. Said interlocu- 
* 

tory decree also contained the following provision: 

“That the plaintiff be and hereby is directed to 
pay to the defendant alimony in the amount of 
$30.00 per month, payable in semi-monthly install¬ 
ments on the 1st and 15th of each month hereafter 
for a reasonable period and until the further order 
of the court.’’ 

The statement contained in the brief of the appellant 
that the wife was divested of her property rights is not 


in accordance with the record. 

The evidence adduced at the trial, the objections 
made thereto, and the rulings of the court fully appear 
in the statement of evidence herein, and the samej will 
be considered in connection with the argument oil the 
various assignments of error with respect thereto. 

On November 15, 1935, the court entered a final de¬ 
cree (Rec. p. 39) awarding an absolute divorce to the 
husband and confirming and making final all of the 
remaining provisions of the aforesaid interlocutor^ de¬ 
cree. From said decree the wife has prosecuted j this 
appeal. 
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On September 23, 1936, after the case on appeal had 
been docketed in this court and was pending the hus¬ 
band filed herein a petition to dismiss the appeal 
wherein he alleged as grounds for said petition that 
since the entering of the final decree appealed from 
and since the date the appeal had been perfected the 
wife had demanded of him the payment of the alimony 
awarded to her by the decree appealed from, that he 
had paid each and every installment of said alimony 
which had Accrued and that the wife had accepted the 
same. He contended that by demanding and receiving 
the benefits of the decree the wife had waived her right 
to complain of said decree and to prosecute this appeal. 
The wife duly filed an answer to said petition admit¬ 
ting that she had demanded and received the alimonv 
in question, but taking issue on the question of law 
presented. This court, upon consideration of said peti¬ 
tion, continued the same for determination at the time 
of the final hearing. 


ARGUMENT. 

i A. On the Petition to Dismiss. 

The petition of the husband to dismiss the appeal 
was supported by a typewritten brief, filed in accord¬ 
ance with the rules of this court, fully setting forth the 
applicable law. For the convenience of the court, how¬ 
ever, the argument contained in said brief will be in¬ 
corporated here without change. 

The petition is governed by the well established rule 
that one who accepts the benefits of a judgment or de¬ 
cree thereby recognizes its validity and waives the 
right to appeal therefrom. 

In conformity with the general rule above stated, it 
is well settled that if a wife accepts alimony awarded 
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to her by a divorce decree she is not entitled to prose¬ 
cute an appeal from the decree. 

In the case of Starke v. Starke , 132 Cal. 349, tliie hus¬ 
band was awarded a divorce but by the decree he was 
ordered to pay the wife $250 for alimony and $230 for 
fees and costs. After said amounts had been paid by 
the husband and accepted by the wife, she moved for 
a new trial. It was held that she was not entitfed to 
a new trial for several reasons one being that she had 
accepted the benefits of the decree, the court saving: 

T 

“Defendant accepted the part of the judgment 
that was beneficial to her. It was a final .judg¬ 
ment, and by its terms gave her $450. This sum 
was based upon the findings, and was the result of 
the litigation. Defendant took the $450, and now 
seeks to attack the judgment through which she 
received it. This she cannot do. Having [taken 
the benefit, she must bear the burden. The amount 
of this judgment was not large, but the principle 
is the same. 

In the case of Coley v. Coley , 128 Ga. 654, the wife 
brought a suit for temporary and permanent alimony. 
On the hearing of her application for temporary ali- 
monv she was denied an allowance for herself but was 
awarded $5.00 per month for a minor child. She prose¬ 
cuted a writ of error and a motion was made to dismiss 
tlie writ upon the ground that she had collected some 
of the alimony in question and had sought to collect 
more. The motion was overruled for the reason that 
the alimony collected was for the support of the child 
and not for her support and that justice did not require 
her to allow the child to suffer in order to permit her 
to except to the refusal of alimony for her; but the 
court prefaced its ruling by the following remark: 
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“Were this judgment in favor of the wife and for her 
benefit, the motion to dismiss would prevail.” 

In the case of Moorman v. Moorman, 163 Mich. 652, 
the decree awarded the wife an absolute divorce and as 
permanent alimony awarded her the home which the 
parties occupied, to which the husband had title, to¬ 
gether with the furniture in the home. She recorded 
the decree with the register of deeds, refinanced the en¬ 
cumbrance on the home, made repairs, and made some 
additions to the furniture to enable her to rent por¬ 
tions of the house. Thereafter she appealed from the 
decree and asked the court to increase the allowance 
for alimony. A motion to dismiss the appeal was sus¬ 
tained upon the ground that by accepting the benefits 
of the decree she was estopped from prosecuting her 
appeal. 

In the case of Spratt v. Spratt, 140 Minn. 510, the 
husband was awarded a divorce but he was ordered to 
pay the wife $350 per month for the support and main¬ 
tenance of herself and a child awarded to her, and $500 
a year, payable in monthly installments, for rental of 
an apartment. The wife appealed from the decree but 
accepted the payments awarded thereby. A motion to 
dismiss the appeal was originally denied, the court 
stating that the wife, being without means of support, 
had not waived her right to appeal by being compelled 
to accept monthly payments not appreciably larger 
than the allowance previously made pendente lite; but 
upon reconsideration the appeal was dismissed upon 
the ground that by accepting the benefits under the de¬ 
cree she had estopped herself from appealing. 

In the case of T Yaddingham v. Waddingham, 27 Mo. 
App. 396. the wife had obtained a decree for perma¬ 
nent alimony payable $420.00 forthwith and $60.00 per 
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month during tlio natural life of both plaintiff and de¬ 
fendant. She appealed, claiming the allowancb to be 
inadequate. A motion to dismiss the appeal was sus¬ 
tained upon the showing that the wife had enforced the 
payment of said alimony by executions, the court say¬ 
ing: 

“That a party should be heard in this court to 
complain of the imputed errors and wrongs done 
him by the trial court, which led to the judgment 
appealed from, when he has reaped and enjoyed 
the fruit of the judgment, strikes the plainest dic¬ 
tates of common sense and common right as in¬ 
tolerable.” 

And further: 

“An examination of repeated adjudications 
satisfies us that the rule of law and practice is well 
established ‘that a party cannot accept the bene¬ 
fits of an adjudication, and yet allege it to be er¬ 
roneous.’ ” 

In the case of Williams v. Williams, 6 N. D. 2^39, the 
husband had obtained a decree of divorce but he had 
been ordered to pay the wife $5200 as and for tempo¬ 
rary alimony, permanent alimony, support money, 
counsel fees and any and all other purposes whatso¬ 
ever. He immediately paid and the wife accepted said 
sum. The wife then appealed from the judgment of 
divorce. The appeal was dismissed, the court saying: 

i 

“It seems to be well settled that a party }>y ac¬ 
cepting a benefit under a judgment preclude]* him¬ 
self from subsequently appealing therefro^.” 

In the case of Yates v. Yates, GO Okla. 217, the wife 
had sued for a divorce and alimony, but the husband 
upon his cross-petition was awarded a divorce. By 
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the decree he was ordered to pay the wife $500 for 
alimony and $150 for her attorney, which he paid and 
which she received. The wife appealed, but the appeal 
was dismissed, the court saving: 

“After ha vine: voluntarilv accepted the inonev 
paid in on the judgment to her use and benefit, it 
follows that she is estopped from prosecuting her 
appeal from the judgment.” 

In the case of Revard v. Revard, 12S Okla. 217, the 
wife had been awarded a judgment granting her a 
divorce and awarding her alimony in a specified sum 
per month, payable quarterly, and in addition thereto 
the husband was required to pay to her a specified sum 
per month for the support of their three children, pay¬ 
able quarterly, and attorney fees. She appealed, and 
a motion to dismiss the appeal was made upon the 
ground that she had accepted the payments of alimony, 
support for children, and attorney fees as provided in 
the decree. The appeal was dismissed, the court say- 
ing: 

“The plaintiff having accepted the benefits of 
the decree awarding alimonv bv receiving pav- 
ments thereon cannot be heard to question the 
validity of the decree for divorce on 'appeal.” 

In the case at bar it is to be particularly noticed that 
the allowance of alimony in question was made under 
the authority of Section 977 of the code which pro¬ 
vides: 


“If the divorce is granted on the application of 
the husband, the court may, nevertheless, require 
him to pay alimony to the wife, if it shall seem 
just and proper.” 
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It is obvious, therefore, that the validity of the al¬ 
lowance of alimonv, the benefit of which the wife has 
availed herself, is predicated upon the validity of the 
divorce awarded to the husband. The wife cannot by 
accepting the alimonv recognize the validity of the 

* v. V w 

decree and at the same time attack the validity of the 
divorce which gave the court jurisdiction to make the 
allowance for her benefit. 

It mav be contended bv the wife that being in desti- 
tute circumstances she was entitled to be maintained 
during the period she exercised her right of appeal. It 
is to be observed, however, that the allowance of ali¬ 
mony was in no manner designated to be for the main¬ 
tenance of the wife pending an appeal but that it was 
part and parcel of the very decree appealed from. If 
the wife felt herself aggrieved by the decree in ques¬ 
tion, it was within her power to have refused to accept 
the alimony in question, to have applied to the lower 
court for an allowance of alimonv and suit money to 
enable her to prosecute her appeal, and, in the| event 
such application were denied by the lower coi)rt, to 
have applied to this court for such an allowance. (In 
this connection see Morgan v. Morgan, 25 App. D. C. 
389, and Bernsdorff v. Bernsdorff f 26 App. D. C. 228.) 
Instead of doing this, she has elected to accept the 
benefits of the decree in question while at the [same 
time she challenges its correctness. 

It is respectfully submitted that the appeal herein 
should be dismissed. 

B. On the Merits of the Appeal. 

In answering the arguments advanced in the brief 
of the appellant with respect to the several assignments 
or error relied upon, the same arrangement and num¬ 
bering will be employed here. 


10 


1. The misconduct of the wife with Harrington was 
charged with particularity in the bill of complaint and 
Harrington was made a party defendant. Because 
Harrington had not been served with process it was 
necessarv to abandon the adultery alleged to have been 
committed'with him as a ground for divorce. At the 
beginning of the trial it was stated to the court bv 
counsel for the husband that it was conceded that un¬ 
less the husband proved that the wife had committed 

adulterv with Rush he would not be entitled to a di- 
%> 

vorce. It was further stated, however, that evidence 
concerning the wife’s relations with Harrington would 
be offered on the question as to the custody of the chil¬ 
dren, and when such evidence was tendered it was 

admitted bv the court solelv and exclusively for this 
* * * 

purpose. The charge concerning Harrington, insofar 
as it related to the custody of the children, was nothing 
more nor less than a particularization of the general 
charge contained in the bill that the wife was remain¬ 
ing away from home, engaging in licentious parties 
with men, and neglecting the children to the extent to 
make her totally unfit to be entrusted with their cus- 
tody. In this light the evidence was clearly admissible, 
and it wasithe duty of the court to receive it as an aid 
in the discharge of its most solemn duty with respect 
to protecting the welfare of the children. 

2. The testimony of the witnesses Pence and Kim- 

* 

ball, which was objected to, did relate to matters occur¬ 
ring since the filing of the bill of complaint. The tes¬ 
timony, however, was admitted, not for the purpose of 
proving adultery, but for the purpose of throwing light 
on the allegations made in the bill to the effect that the 
wife was conducting herself in a manner which ren¬ 
dered her unfit to have the custody of the children. It 

* 
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would seem to be the dutv of the court to hear all avail- 

* 

able evidence to aid it in protecting the children. More¬ 
over. the wife bv her testimonv and bv the testiir onv of 

7 * * • % 

her sister, Ethelyn, substantially corroborated the tes¬ 
timony in question. Should it be considered, however, 
that the testimony in question was erroneously ad¬ 
mitted, it is to be observed that the court had a super¬ 
abundance of evidence, to which no objection was made, 
not only to justify but to render imperative the award¬ 
ing of the custodv of the children to the husband. 

3. Considerable evidence was admitted for the pur¬ 
pose of showing the wife unfit to have her children but 
no evidence was admitted or offered for the purpose of 
proving an adulterous disposition toward another man 
in order to prove her guilty of adultery with Rush. As 
hereinafter will be shown, the testimony concerning 
Rush, standing alone, was such as conclusively to prove 
adultery. 

4. The evidence not only clearly establishes that the 
wife committed adultery with Rush but it compels the 
conclusion that she did. The statement of evidence 


fully supports the following narrative of wlijit oc¬ 
curred, stated in the order in which it occurred :| 

On the night of January 18, 1935, the wife with her 
sister, Ethelyn Colaw, who was living in the home of 
the husband and wife, went to the apartment occupied 
by Rush and one McKenzie in Cathedral Mansions, 
where they arrived at about 9 p. m. Said apartment 
consists of a bed-room, living-room, kitchenette, and 
bath. In the bed-room there was a double bed in which 
both Rush and McKenzie slept, and in the living-room 
there was a studio couch. After the women arrived 
the four persons involved partook of food, drank in¬ 
toxicating liquor, played the radio, danced, and talked 
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until after piidnight. Sometime after midnight Hush 

left the living-room and went into tlie bed-room. Later 

the wife went into the bed-room and remained there, 

leaving McKenzie and Ethelvn to entertain themselves 

in the living room. Soon thereafter Ethelvn decided to 

go home and went to the bed-room door and pleaded 

with the wife to go home with her, but the wife refused 

to go. Ethelvn went home alone and arrived there at 

sometime between 1 and 1 :.*>() a. m., at which time she 

had a conversation with the husband and gave him cer- 

tain information. Shortlv after Ethelvn had left the 

• * 

apartment McKenzie knocked on the bed-room door 
and entered and there saw both Rush and the wife re¬ 
clining on the bed. He did not disturb them or talk to 
them but got a blanket, went to bed on the studio couch, 
and went tp sleep. He woke up at about 4:00 a. m., 
went into the bed-room and found the wife gone and 
Rush still redlining on the bed. The wife arrived home 
at 4:47 a. m. She was there confronted bv the husband 
who told her that she was in an awful fix. On the fol¬ 
lowing day he told her that he knew where she had been 
and that he was going to sue her for a divorce. She 
jumped up and down and said that she was glad. 

Starting with these facts it remains to determine 
what happened in the bed-room after McKenzie so 
obligingly g<jive up the comforts of his bed and sought 
his repose on the living-room couch. 

It is significant that all the testimony with respect to 
what occurred in the apartment came from the lips of 
persons whose interests, to say the least, were not on 
the side of the husband. McKenzie was called as a wit¬ 
ness by the husband, but he was the friend of Rush and 
his apartment mate. It is safe to assume that lie tes¬ 
tified against Rush no stronger than the exigencies of 
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his oath required. In addition to testifying 
incriminating physical facts, his own actions 



volumes. McKenzie was on the scene and he was in 
tune with the situation. Before he entered th |3 bed¬ 
room he discreetly knocked on the door. After he 


entered and saw Kush and the wife on the bed, nor¬ 
mally occupied by him, lie did not disturb them and he 
made no inquiry as to how long he might expect his 
bed-room and his bed to be occupied in this manner. 
He got a blanket and went to sleep elsewhere. | It is 
quite obvious that McKenzie, who was in a position to 

make observations and draw conclusions, was definitely 

•» 

of the opinion that what was going to transpire :.n the 
bed-room required privacy and was likely to require 


privacy for a period of time which made it advisable 


for him to go to sleep somewhere else. 

Kush disclaimed all knowledge of what happened in 


the bed-room bv testifying that lie was so drunk that 
he could remember nothing. Shortly after the occa¬ 
sion, however, and before he knew that he was going to 
be named a co-respondent, he authorized McKenzie to 
swear to an affidavit setting forth the incriminating 
facts. 

The wife, who testified that she was not drunk or 
even feeling bad, swore that she did not go home with 
Ethelvn because Ethelvn had a date with somebody 

• % i * 


else and was not going home; that she phoned for a cab 
to take her home but that she had to wait some tin^e for 
the cab because it was a bad night. The ungentlemanly 
and rude conduct of McKenzie in going to sleep on the 
living-room couch and leaving her to wait for a cab 
with no better company than a drunken man, shp ex¬ 
plained by saying she did not know why McKenzie had 
acted as he had and her own unladylike and rude con- 
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duct in remaining in the bed-room until one of her 
hosts was compelled to sleep elsewhere she did not 
attempt to explain at all. 

Ethcivil, who stated that she had been shamefullv 
mistreated by the husband and had continued to live in 
his house only for the purpose of being present at the 
trial to help her sister, took the stand fully prepared 
to help her sister. She testified first that at the time 
she left the apartment she told the wife she was going 
home and then she testified that she told the wife she 
had an engagement. The court called her attention to 
the two conflicting statements and she assured the court 
that she had an engagement. Upon being further ques¬ 
tioned bv the court she said she did not wish to sav 
« • 

with whom she had the engagement or where she was 
going. On the cross-examination of Elhelvn the fol- 
lowing occurred as copied verbatim from the statement 
of evidence (Rec*. p. 86 et seq.): 

“The witness was then told that it would be neces¬ 
sary to give the name of the man she had had an en- 
gagement with the night she left Mrs. Harris in the 
Rush apartment on January 18, 1935, and she replied 
that that was her business and that she would not tell. 
Counsel for the plaintiff repeatedly told her she would 
have to tell and she was instructed bv the Court to 
answer but she refused to tell. Counsel for the defen¬ 
dant likewise told her she would have to tell and when 
she continued to refuse he asked her if the man in 
question was married and that she did not want to in¬ 
volve him, whereupon witness said there was no reason 
why she should not tell except that it was her business. 
Counsel for the plaintiff then stated to the Court that 
it would be necessary to request the Court to commit 
the witness for contempt unless she answered and the 
Court informed the witness that he did not want to 
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have to send her to jail. The witness then sai^l that 
the man’s name was Robert Baker. She was asked to 
give his address. She at first refused to answer but 
upon repeated questioning said that he had lived at 
.'nil6 Connecticut Avenue but had left town and gone to 
Massachusetts. When asked how she knew he U T as in 


time 
fusetts 


She 

ying. 


Massachusetts she said he had told her the las 
she saw him that he was leaving for Massach 
within a few days. When asked when this was slije said 
it was around (’hristmas time. When asked h|ow it 
was that if she last saw him around Christmas he had 
had a date with her on January 18, 1935, she hesjtated 
and said that she was mistaken, that it was not leaker 
who had a date with her but someone else. She was 
then repeatedly asked to tell who this man was. 
at first refused and finally said: ‘I give up. I am 
I didn’t have a date. I went home alone.’ She was 
then asked by the Court if everything she had safd on 
the witness stand had not been a lie, but she statecf that 
everything else was true.” 

With this state of affairs the picture is plain. | The 
wife knew that the evidence to be adduced against her 
would prove that after the food had been eaten, after 
the liquor had been imbibed, after the music had been 
played, after all the dances had been danced, afte^* the 
conversation had ceased, after her sister who had come 
with her and who lived with her had gone, and after 
one of her hosts had retired for the night under a 
blanket on the couch, she still remained in the bed-room 
on the bed with a man. She knew that when a woman 
is a wife and the mother of children such a situation 
spells adultery unless explained. In casting about for 
an explanation she discarded as untenable the cfaim 
that she remained between the hours of one and pur 
in the morning merely because her maternal instinct 
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impelled her to watch over the slumbers of a drunken 
man, and she decided that the explanation of her sister 
leaving to go elsewhere while she patiently waited for 
a cab to go home alone was the best the situation af¬ 
forded. So she committed perjury and she suborned 
her sister to commit perjury. The sister, however, ran 
afoul of the inquisition of cross-examination and gave 
up. 

It appearing that there in fact existed no reason why 

the wife should not have gone home with her sister, 

what attraction within the range of human experience 

was it that caused the wife to stavMerelv as a mental 

•> » 

exercise, can the learned attorney for the wife think of 
anv save adultery ? 

* w 

5 and 6. The onlv contention not otherwise covered 

* 

which is made bv assignments of error b and 6 is that 

» * 

the wife should have been awarded a limited divorce. 

The finding that she was guilty of adultery concluded 

this issue. iBut had it been otherwise, the wife failed 

to establish a case of cruelty. Practically all of the 

matters testified to bv her occurred, if tliev occurred 

at all, a long time ago and would have been condoned 

bv continued cohabitation; the husband in his testi- 

monv denied all the charges made bv her; and such 
» 1 • 

corroborating testimony as the wife was able to pro¬ 
duce was principally that of the self-admitted perjurer, 
Ethelvn. 

Upon the merits, the decree appealed from should be 
affirmed. 


Respectfully submitted, 

Jean M. Boardman, 

S. Jay McCatiirax, 
Attorneys for Appellee. 




